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FOUR OF THE MOST COMMON PENALTIES 
 

Dear Client: 
 

 The Board has been assessing penalties with much greater frequency. Penalties are difficult to 

justify to clients and reflect poorly on performance reviews. The good news is that they are often 

avoidable for the vigilant claims handler. Even for penalties that are unavoidable, such as when a 

medical bill is unpaid because it was sent to the wrong carrier, there is a means of challenging the 

resulting penalty. The following is not an exhaustive list of potential penalties under the Workers’ 

Compensation Law but a discussion of the most common situations that generate penalties: late 

compensation payments, failure to file forms, frivolous appeals, and late or non-payment of medical 

bills. 
 

1. Late compensation payments 
 

 There are a few different penalties for late payments, and the specific penalty depends on 

whether the payment due was an installment of compensation or an award of a lump sum.  
  

 WCL § 25(1)(e) deals with penalties for failing to pay an installment of compensation: 
 

“If the employer or insurance carrier shall fail to pay any installments of compensation within twenty-five 

days after the same become due, there shall be paid by the employer or, if insured, its insurance carrier, an 

additional amount of twenty percent of the compensation then due which shall accrue for the benefit of the 

injured worker or his or her dependents and shall be paid to him or her or them with the compensation, 

unless such delay or default is excused by the board upon the application of the employer or insurance 

carrier upon the ground that owing to conditions over which the employer or insurance carrier had no 

control, such payment could not be made. The employer in each such instance shall also be assessed the 

sum of three hundred dollars, which shall be paid to the claimant.” 
 

Put simply, a late payment of an installment results in a penalty of 20% plus $300 to the claimant. An 

installment of compensation is due within 25 days after the same became due.  
 

 For the first installment in an uncontroverted case where the carrier is not under Board direction 

to pay benefits, WCL § 25(1)(c) provides as follows:  
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“If the employer or insurance carrier does not controvert the injured worker's right to compensation such 

employer or insurance carrier shall, either on or before the eighteenth day after disability, or within ten days 

after the employer first has knowledge of the alleged accident, whichever period is the greater, begin 

paying compensation and shall immediately notify the chair in accordance with a form to be prescribed by 

him, that the payment of compensation has begun, accompanied by the further statement that the employer 

or insurance carrier, as the case may be, will notify the chair when the payment of compensation has been 

stopped.” 
 

In other words, in an uncontroverted case, the first compensation payment is due within 18 days after the 

disability started, or within ten days after the employer first had knowledge of the alleged accident, 

whichever period is greater. Failure to make the first compensation payment in a timely manner results 

in a penalty under WCL § 25(1)(e). 
 

 For subsequent installment payments, the Board Panel’s decisions have been inconsistent as to 

when payment is due. Some recent decisions have held that “an installment payment is due within four 

days after the last day of the payment period, and it is late if not paid within 25 days of that due date.” 

Matter of Allway Tools Inc., WCB No. G1176113, 2016 WL 3130473, May 26, 2016; see also Matter of 

Hilton Worldwide, Inc., WCB No. G1097400, 2016 WL 756268, Feb. 19, 2016. Other recent decisions 

have held that “installment payments were due on the last day of each pay period, and would properly be 

deemed to have been paid late … if they were not paid within 25 days after that due date.” Matter of 

Centrex, WCB No. G063, 2016 WL 1070326, March 15, 2016 (holding that payment for period from 

10/21/14 to 10/28/14 is due within 25 days from 10/28/14); Matter of Consumer Directed Choices, Inc., 

WCB No. G0555534, 2016 WL 361997, Jan. 22, 2016 (holding that payment for period from 10/19/14 

to 11/1/14 is due on 11/26/14); Matter of Mercy Care Center, WCB No. G0265258, 2015 WL 6151104, 

Oct. 8, 2015 (holding that payment for period from 8/29/13 to 9/11/13 is due on 10/1/13).   
 

 To avoid a penalty for a late payment of compensation, the prudent claims handler will issue 

payment of an installment within 25 days of the last day of the pay period (within 25 days of the end of 

the first week for bi-weekly payments). For example, if a carrier is under a direction to continue 

payments at $150 per week and is issuing a check to cover benefits for the two-week period from 1/1/16 

to 1/15/16, the check should be issued no later (but preferably much sooner) than 25 days from 1/8/16 

(the last day of the first week), which is 2/19/16.  
 

 WCL § 25(3)(f) deals with penalties for failing to pay an award of compensation: 
 

“If the employer or its insurance carrier shall fail to make payments of compensation according to the terms 

of the award within ten days or the uninsured employers' fund shall fail to make payments of compensation 

according to the terms of the award within thirty days after such ten day period except in case of an 

application to the board for a modification, rescission or review of such award, there shall be imposed a 

penalty equal to twenty percent of the unpaid compensation which shall be paid to the injured worker or his 

or her dependents, and there shall also be imposed an assessment of fifty dollars, which shall be paid into 

the state treasury.” 
 

Essentially, if the claimant is owed a lump sum of money from retroactive awards, a schedule loss of use 

award, a settlement agreement, or the like, then payment must be made within ten days of the filing date 

of the decision directing such award. Late payment of an award of compensation results in a penalty of 

20% plus $50 payable to the state treasury.  
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 More often than not, the Board will not issue a penalty for a late payment of an installment of an 

award unless the claimant or another lienholder such as the employer or claimant’s attorney formally 

requests same. Nevertheless, the claimant’s failures to request a penalty doesn’t mean that the Board 

will not issue one. The Board is required to assess penalties for late payments based on the plain 

language of the statute. If there is a late payment and the Judge notices it, the statute provides that there 

“shall” be a penalty imposed. The Board’s adoption of the eClaims system makes it easy for the Board 

to determine which cases should be subject to late payment penalties without any input from the 

claimant.  
 

 Penalties can also arise when there is overpayment and the carrier recoups same when not 

specifically authorized by the Board to do so. On one hand, when the carrier overpays awards for one 

period of time and underpays awards for another period of time, and the Judge directs awards for both 

periods of time at the same hearing, then the carrier could effectively take a credit for the overpayment 

to cover the underpaid period so long as the claimant receives the total award owed. For example, the 

date of injury is 1/1/16 and the claimant was out of work from 1/1/16 to 3/1/16. The carrier paid benefits 

at $200 per week from 1/1/16 to 2/1/16 for a total of $800, but did not pay any indemnity benefits from 

2/1/16 to 3/1/16. If, at the same hearing, the Judge directs indemnity benefits from 1/1/16 to 3/1/16 at 

$100 per week for a total of $800, then no additional money moves to the claimant. Effectively, the 

carrier uses its overpayment for 1/1/16 to 2/1/16 to pay the award from 2/1/16 to 3/1/16.  
 

 However, if the carrier has an overpayment for the total awards owed to the claimant, then it 

must be authorized to recoup that overpayment in a manner and method prescribed by the Board. WCL 

§ 22; Matter of Collier v. Simmonds Precision, Inc., 122 A.D.2d 399 (3d Dept. 1986). The carrier cannot 

simply stop paying the claimant the ongoing indemnity benefits or not pay other awards based on this 

overpayment. Consider the same example as in the preceding paragraph, but assume the carrier 

continued payments at $200 per week for 1/1/16 to 3/1/16,  creating an $800 overpayment. The carrier 

would not be able to recoup that money unless specifically authorized to do so. Most often, the carrier 

would be authorized to recoup the overpayment out of ongoing payments at a specified amount per week 

or out of a schedule loss use award.  
 

 An Application for Board Review acts as a stay on awards, so long as those awards are being 

disputed based on reasonable grounds in the appeal. WCL § 25(3)(f); Matter of Lehsten v. NACM-

Upstate New York, 93 N.Y.2d 368 (1999). A carrier is only required to pay the awards it concedes 

during the pendency of the appeal. Id. However, we caution that this stay on awards does not apply to 

Applications for Full Board Review, whether mandatory or discretionary in nature. See id.; see also 

Matter of AARCO Products, WCB No. G0350929, 2014 WL 7008810, Dec. 5, 2014 (holding that the 

carrier is not entitled to a stay of benefits pending Mandatory Full Board review); Matter of Schneider 

National Carriers, 2011 NY Wrk. Comp 90801069 (same). If an award of compensation is directed or 

affirmed via a Memorandum of Board Panel Decision, the awards must be paid within ten days 

regardless of whether a mandatory or discretionary Application for Full Board Review or an appeal to 

the Appellate Division is taken. The Board has codified the holdings in AARCO Products  and Schneider 

National Carriers with new Board Rule 300.13(e), which became effective on 10/3/16.  
 

2. Failure to file forms (FROI/SROI, C-240, C-11, etc.) 
 

 WCL § 25(3)(e) gives the Board the discretion to impose a penalty in the amount of $50 if the 

employer or carrier “fails to file a notice or report requested or required by the Board or Chair or 
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otherwise required within the specified time period or within ten days if no time period is specified …  

unless the employer or carrier produces evidence sufficient to excuse its conduct to the satisfaction of 

the Board.” 
 

 A carrier can be directed to produce forms such as a First Report of Injury (FROI), C-240 

(employer’s statement of wage earnings), and C-11 (employer’s report of injured employee’s change in 

employment status resulting from injury) in a number of ways. For example, such forms can be directed 

in an EC-84 (Notice of Indexing),  EC-16.1 (Notice of Hearing), an EC-1.1, an EC-23 (Notice of 

Decision), etc. If the forms are not filed within the specific time period or within ten days, then the 

carrier may be assessed a $50 penalty for each form not filed. For example, in Matter of William P. 

Stratford, WCB No. G1144438, 2016 WL 3455758, June 21, 2016, the carrier was assessed a penalty of 

$100 for failing to file the C-240 and C-11 before a hearing as directed in the EC-16.2 (Notice of 

Hearing).  
 

 Failure to file a FROI, even when the case is accepted, can also result in a $50 penalty under 

§25(3)(e). See, e.g., Matter of Manhattan & Bronx Transit, WCB No. G1011694, 2016 WL 3130917, 

May 24, 2016. Failure to file a FROI/SROI-04 (Notice of Controversy) could not only result in a $50 

penalty under 25(3)(e), but also in waiver of defenses to the claim. Specifically, a late Notice of 

Controversy bars the carrier from pleading that the claimant was not at the time of the accident an 

employee of the employer, or that the claimant did not sustain an accidental injury, or that the injury did 

not arise out of and in the course of the employment. WCL 25(2)(b); see also Manhattan & Bronx 

Transit, supra. 
 

 The lesson here is to pay close attention to any notices received from the Board and to file any 

forms directed by the Board within the timeframe listed or within ten days. If, for any reason, the 

form(s) cannot be filed in a timely manner, to help avoid a penalty, you should consult with defense 

counsel about notifying the Board and requesting an extension. While there is no guarantee an extension 

request will prevent a penalty, it would likely reduce the risk by showing that the Board’s direction was 

not ignored or overlooked.  
 

3. Frivolous appeals 
 

 All appeals must be based on reasonable legal grounds. WCL § 23 states that if an appeal “was 

made for the purpose of delay or upon frivolous grounds, the board shall impose a penalty in the amount 

of five hundred dollars upon the employer or insurance carrier, which penalty shall be added to the 

compensation and paid to the claimant.” A penalty under § 23 is often assessed in conjunction with 

another penalty under § 114-a(3)(i) for instituting or continuing a proceeding without reasonable 

grounds. A penalty under § 114-a(3)(i) includes the cost of the proceedings payable to the Board and 

reasonable attorneys’ fees. The amount of the penalty is discretionary and varies greatly case-to-case, 

but most often, the penalty is between $250 and $1,000. We recommend evaluating whether there is a 

good-faith basis for an appeal with defense counsel to avoid penalties under §§ 23 and 114-a(3)(i). 

Another consideration is that if unsuccessful on appeal, the carrier must pay simple interest for any 

awards unpaid for more than 30 days. WCL § 20(1). See Matter of Marriott c/o Long Island, WCB No. 

29716418, 2010 WL 2425340, March 9, 2010 (assessing a penalty under WCL § 25(3)(f) for the 

carrier’s failure to pay interest on an award).  
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 The following cases are examples of appeals deemed frivolous, resulting in penalties, within the 

past few months. In New Haven Maintenance, WCB No. G1291173, 2016 WL 3648908, July 5, 2016, 

the carrier was penalized for appealing a finding of prima facie medical evidence at a Pre-Hearing 

Conference because this finding is “interlocutory and not reviewable until a final determination is made 

on the claim.” In Matter of Commodore Construction Corp., WCB No. G0523740, 2016 WL 4393557, 

Aug. 11, 2016, the carrier was penalized for appealing an issue not raised before the Judge at the 

hearing. In Matter of Orange Regional Medical Center, WCB No. G0706566, 2016 WL 3219392, June 

3, 2016, the carrier was penalized for arguing for a voluntary withdrawal from the labor market 

(voluntary resignation) when the uncontroverted medical evidence showed a temporary total disability. 

In Matter of SUNY at Buffalo, WCB No. G1162998, 2016 WL 3439176, June 10, 2016, the carrier was 

penalized for failing to file the SROI-S1 when it suspended benefits. The carrier appealed, arguing that 

the next payment of indemnity benefits was still paid in a timely manner despite the RFA-2 allegedly 

serving as notice of the suspension of benefits to the claimant. The Board found the carrier’s appeal 

frivolous under § 23. In Matter of NYC Health and Hosp. Corp., WCB No. G0305126, 2016 WL 63082, 

Jan. 4, 2016, the self-insured employer was penalized for failing to withdraw its appeal when the issue 

was resolved via stipulation during the pendency of the appeal.  
   

4.  Late or non-payment of medical bills 
 

 When a medical provider submits a bill to the carrier, the carrier must, within 45 days:  (1) pay 

the bill or (2) file a C-8.1 to notify the provider that the bill is not being paid and the reasons for non-

payment, which may be “valuation” (excessive treatment, bill not in accordance with the fee schedule, 

etc.) and/or “legal” (untimely filed, treatment not causally related, etc.) reasons. 12 NYCRR 325-

1.25(c)(1) & (5). If the carrier only objects to a portion of the bill, then it must may the  uncontested 

portion within 45 days and file timely and sufficient objections to the remaining portion. 12 NYCRR 

325-1.25(c)(2). If the carrier fails to properly object to the payment of the bill within 45 days, “it shall be 

liable for payment of the full amount billed up to the maximum amount established in applicable fee 

schedule. The Board shall not review any objection made thereafter.” 12 NYCRR 325-1.25(c)(3). 
 

 Legal objections to a medical bill are filed on a C-8.1B, whereas a valuation objection is filed on 

a C-8.4. 12 NYCRR 325-1.25(c)(1). However, if the “only objection is that the amount billed for the 

particular Current Procedural Terminology (CPT) code is in excess of the appropriate fee schedule for 

the region where the services were provided then the insurance carrier may file its explanation of 

benefits form.” 12 NYCRR 325-1.25(c)(1). When the carrier fails to pay a bill, and has not raised any 

timely valuation objections, the medical provider may apply to the Board on an HP-1 form (Health 

Provider’s Request for Decision on Unpaid Medical Bill) to request an administrative award directing 

payment of the bill. (WCL §§ 13-g(1), 13-k(6), 13-m(7); 12 NYCRR 325-1.25(d). 
  

 If the carrier provides a valuation reason for non-payment to the medical provider within 45 days 

of submission of the bill, the medical provider may: (1) discuss the bill with the carrier and come to an 

agreement on the disputed amount or (2) apply to the Board on an HP-1 with the required fee, requesting 

that the disputed bill and the reasons for non-payment be submitted to arbitration for resolution. WCL 

§§ 13-g(1), 13-k(6), 13-m(7); 12 NYCRR 325-1.25(e)(1); 12 NYCRR 328, 12 NYCRR 332, 12 NYCRR 

342, and 12 NYCRR 349-2. The carrier has no right to request arbitration. WCL § 13-g(1); 12 NYCRR 

325-1.25(e)(2). The majority decision after arbitration is conclusive upon the parties as to the value of 

the services/treatment rendered. WCL § 13-g(2); 12 NYCRR 328.9; 12 NYCRR 332.7; 12 NYCRR 

342.7; 12 NYCRR 349-2.8. 
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 If both legal and valuation objections are raised by the carrier at the same time, the Board will 

not accept the medical provider’s “request for an arbitration award until all issues duly and timely raised 

by the insurance carrier with respect to its legal liability for payment and/or any [MTG] objections ... 

have been finally determined adversely to it.” 12 NYCRR 325-1.25(e)(4). 
 

 If legal objections are resolved in favor of the medical provider, then the carrier has 30 days to 

either pay the bill or raise valuation objections to all or part of the bill by filing a C-8.4 with the provider 

and the Board. 12 NYCRR 325-1.25(f)(2); 12 NYCRR 325-1.25(c)(1). 
 

 Where a penalty comes into play is when then the carrier fails to properly object to the payment 

of a medical bill within 45 days of the bill’s submission, the medical provider submits an HP-1 

requesting an administrative award, and the Board issues an HP-2 (Notice of Decision and 

Administrative Award under section 13-g, 13-k, 13-l or 13-m) in response.  In that HP-2, the Board 

issues a $50 penalty “if an objection is not raised.” The HP-2 specifies that the carrier can object to the 

award and the penalty by filling out section B on the second page of the form. The carrier can check a 

box or boxes in support of its objection indicating that: (1) the bill was paid on a specific date; (2) the 

bill was not received; (3) no medical reports were filed and the issues were not yet adjudicated (C-8.1 

required); (4) the claim is disallowed; (5) the carrier sent a written explanation for non-payment (must 

be submitted); (6) the decision was appealed and the issues were not yet adjudicated; (7) the claim is 

controverted; (8) 30 days have not elapsed since the claim was determined; and (9) other. The form 

allows the carrier to attach any evidence in support of its objection to the award and penalty (such as an 

affidavit stating that the bill was never received, proof of payment, proof of controversy, etc.).  The 

medical provider then has seven days to submit a response with counter evidence. 
 

 Most often, an HP-2 with a $50 penalty results when the medical provider sends the bill to the 

wrong carrier and the proper carrier is not afforded the opportunity to timely pay same or raise any legal 

or valuation objections. In that instance, to avoid the $50 penalty, the carrier should object to the HP-2 

by filling out section B of the form along with an affidavit and any supporting evidence  and send the 

response to the address listed.   
 

CONCLUSION 
 

 Unfortunately for carriers and employers, there are many different ways the Board can assess 

penalties. Fortunately, these penalties are often avoidable to the informed and vigilant claims handler. 

The following general rules should help to avoid penalties: 
 

● Issue payments within ten days of any decisions (preferably much sooner to account for a 

possible address/delivery issue). 
● In an uncontroverted case where the claimant is out of work, commence compensation payments 

within 18 days after the disability started, or within ten days after the employer first had 

knowledge of the alleged accident, whichever period is greater. 
● Issue payment of an installment of compensation within 25 days of the last day of the pay period 

(within 25 days of the last day of the first week for bi-weekly payments). 
● Recoup an overpayment only in the manner and method prescribed by the Board. 
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● Pay only the conceded awards while an Application for Board Review is pending, but pay all 

awards even when an Application for Full Board Review or an appeal to the Appellate Division 

is being filed. 
● Consult with defense counsel regarding whether you have a good faith basis to appeal.  
● Comply promptly with all notices from the Board regarding form filing (EC-84, EC-16.1, EC-

1.1, EC-23, etc.). 
● Raise timely legal or valuation objections to medical bills. 
● Object to penalties and/or awards from HP-2s, if appropriate.  

 

 Should you have any questions or concerns regarding penalty risks or any other issues, please 

feel free to contact our office. Thank you for your business, and we look forward to working with you.  

 

Very truly yours,  

 

       HAMBERGER & WEISS 

 

 


